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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

RECEIVED 


FOR THE COUNTY OF MARIN 


NOV 1 7 19ii5 


CHURCH OF SCIENTOLOGY INTERNATIONAL,) 


a California not-for-profit religious corporation, ) 

) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

GERALD ARMSTRONG; MICHAEL WALTON; ) 
THE GERALD ARMSTRONG CORPORATION, ) 
a California for-profit ) 

corporation; DOES 1 through 100, ) 

inclusive, ) 

) 

Defendants. ) 

) 

_ ) 


No. 157 680 


HUB LAW OFFICES 


REQUEST FOR JUDICIAL NOTICE 
IN OPPOSITION TO MOTION FOR 
SUMMARY ADJUDICATION ON 
FIRST CAUSE OF ACTION OF 
ARMSTRONG'S FIRST AMENDED 
CROSS-COMPLAINT 


Date: 12/1/95 
Time: 9:00 a.rr;. 
Dept: One 


Defendant and Cross-Complainant Gerald Armstrong requests that this Court take judicial 


notice of the following records of certain United States District Courts: 


A. Memorandum Opinion, United States District Court Senior Judge John L. Kane Jr. in 


Religious Technoiogy Center v. F.A.C.T.NET, iNC.; Lawrence Woiiersheim and Robert Penny, United States 
District Court for the District of Colorado, Case No. 95-K-2143, filed October 3, 1995. 


B. Opinion and Order in Church of Scientoiogy internationai v. Time Warner, inc.; Time inc. 
Magazine Company, and Richard Behar, the United States District Court, Southern District of New York, 
Case No. 92 Civ. 30324 (PKL) November 14, 1995. 
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PROOF OF SERVICE 


I am employed in the County of Marin, State of California. I am over the age of eighteen years and am 
not a party to the above entitled action. My business address is 711 Sir Francis Drake Boulevard, San 
Anselmo, California. I served the following documents: 

REQUEST FOR JUDICIAL NOTICE IN OPPOSITION TO MOTION FOR SUMMARY ADJUDICATION ON 
FIRST CAUSE OF ACTION OF ARMSTRONG'S CROSS-COMPLAINT 

on the following person(s) on the date set forth below, by placing a true copy thereof enclosed in a sealed 
envelope with postage thereon fully prepaid to be placed in the United States Mail at San Anselmo, 
California: 

Andrew Wilson, Esquire 
WILSON, RYAN & CAMPILONGO 
235 Montgomery Street, Suite 450 
San Francisco, California 94104 

LAURIE J. BARTiLSON,ESQ. BY FAX 

Bowles & Moxon - 

6255 Sunset Boulevard 
Suite 2000 

Los Angeles, California 90028 
[] (Personal Service) 

[X] (By Mail) 

[X] (State) 

DATED: November 


I caused such envelope to be delivered by hand to the offices of the 
addressee. 

I caused such envelope with postage thereon fully prepaid to be placed in the 
United States Mail at San Anselmo, California. 

I declare under penalty of perjury under the laws of the State of California that 



JD.NTC 
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UNITE) STATES DISTRiCtxOURT 
DENVER. COLORADO 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO SEP * 5 1S95 

Civil Action No. 95-B-2143 JAMES R. MANSPEAKER 

CURK 

RELIGIOUS TECHNOLOGY CENTER, a California non-prof 


Plaintiff, 


V. 


F.A.C.T.NET, INC., a Colorado corporation: LAWRENCE WOLLERSHEIM, 
an individual; and ROBERT PENNY, an individual. 

Defendant. 


MEMORANDUM OPINION AND ORDER 


KANE, J. 

On August 21, 1995 Religious Technology Center ("RTC"), a 
California non-profit corporation, filed a ,verified complaint 
against Lawrence Wollersheim, Robert Penny and F.A.C.T.NET, Inc. 
("FACTNET") for injunctive relief and damages for copyright 
infringement (17 U.S.C. S 501) and trade secrets misappropriation 
(Colo. Rev. Stat. S 7-74-102 to -110 (1986)). 

Jurisdiction is based on 28 U.S.C. SS 1331 and 1338 (a) and (b) 
in that this is an action for copyright infringement under 17 
U.S.C. S 501. Supplemental jurisdiction exists under 28 U.S.C. § 
1367 over the trade secrets misappropriation claim, which RTC 
alleges arises out of the Scune transaction and occurrences. 

Before me is RTC’s motion for preliminary injunction. 

I. Background. 

RTC is one of the formal entities constituting the Church of 
Scientology (the "Church") founded by L. Ron Hubbard. FACTNET is 
a non-profit educational and charitable corporation registered and 
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with its principle place of business in Colorado. Wollersheim and 
Penny are former Scientologists.' Wollersheim serves as President 
of the Board and Executive Director of FACTNET and Penny is a 
member of the FACTNET Board. 

Defendants, operating on minimal financial resources, maintain 
a library and archive information concerning, inter alia , an 
ongoing public controversy regarding the Church's status as a 
religious tax exempt organization and charges that its practices 
involve h 2 Lrmful psychological coercion which has resulted in mental 
and physical harm to a significant number of its adherents. 

_ Much of the information maintained by Defendants is made 
available publicly on FACTNET's Bulletin Board Service on the 
international computer network known as the Internet.^ Other data 
is stored in a private portion of the FACTNET library which 
includes information concerning and provided by former 
Scientologists and their families. 

RTC alleges Defendants have placed on the Internet 
unauthorized copies of unpublished religious works called OT 
materials, often referred to as "Advauiced Technology." They list 


The Church of Scientology and Wollersheim have opposed each 
other in litigation in various cases. In Wollersheim v. Church of 
Scientology . 15 Cal. App. 4th 1476 (Cal. Ct. App. 1992) , an action 
in which Wollersheim alleged intentional and negligent infliction 
of emotional injxiry, the court affirmed its prior judgment in his 
favor as to the cause of action for intentional infliction with the 
exception of the $30 million damage award which it reduced to 
$500,000 for compensatory daunage and $2 million for punitive 
damages. A final judgment which the evidence discloses remains 
unpaid. 

^ A bulletin board service ("BBS") usually requires users to 
dial in through telephone lines to access specialized information 
or services. 
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the materials in issue ("the Works") in Exhibit "A" to the 
complaint. 

RTC maintains it has the exclusive license to the Works. It 
asserts the materials consist of unpublished works of L. Ron 
Hubbard, the founder of the Church of Scientology- The Church only 
permits access to each of the works to members who have attained 
the proper level of spiritual enlightenment and made the requisite 
financial contributions. Such access is through a highly 
controlled system known as "auditing" involving supervision by a 
senior member of the Church. RTC claims the Works are avail2d3le at 
only seven sites euround the world and are never removed from these 
locations. 

Defendants maintain any of the Works in its possession were 
obtained lawfully and aure maintained in the non-public section of 
Defendants' library. Wollersheim has provided consulting services 
to lawyers representing clients in litigation involving the Chvirch 
but denied making copies of the Works for this purpose. Defendants 
assert they have not posted any of the Works to the Internet for 
public availability and that it is their policy not to do so. 

According to Wollersheim, the only deviation from this policy 
was between August l and August 3, 1995, when, due to 
miscommunication, Arnold P. Lerma, a FACTNET director posted some 
of the Works to the Internet. The portions of the Works published 
by Lerma had been part of an unsealed public coxirt record in the 
Central District of California in Church _o£_ §,g.ign,t9l9<Ty 
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Intematilonal v. Fishman . No. CV 91-6426 HLH (Tx) C-D. Cal.^ These 
materials were attached to an affidavit filed by Fishman in that 
case. Wollersheim testified he received a copy of the affidavit 
from Fishman's counsel in the course of the consulting services 
Wollersheim provided in that case. 

On August 15, 1995, Defendemts posted a message to a newsgroup 
- on the Internet claiming Lerma had acted on their behalf cuid with 
their endorsement and that they stood behind his actions. 

II. Procedural History. 

On August 21, 1995, Judge Babcock, ruling on ^ parte motions, 
granted a temporary restraining order against Defendants. His 
order restrained Defendants from the unauthorized copying, use or 
reproduction of the Works identified in Exhibit "A" to the 
complaint or any other part of the works that are part of the 
Advanced Technology, in particular the copying into “any computer 
data base, information service, storage facility, archives, or 
other computerized network or facility." The order further 
restrained the destruction or concealing by Defendants of such 
Works in their possession. It also required RTC to file a bond in 


On August 11, 1995, RTC sued Lerma in the United States 
District Court for the Eastern District of Virginia for copyright 
infringement and trade secret misappropriation in Religious 
Technology Center v. Lerma . No. 95-1107-A. On August ll, 1995, RTC 
obtained a restraining order and order of seizure and impoundment 
against Lerma. On August 22, 1995, RTC amended its complaint in 
that case, adding the Washington Post and two of its reporters as 
defendants. On August 30, 1995, that court denied RTC's motion 
seeking to enjoin the Post defendants from copying, disclosing, 
using, displaying, or reproducing Advanced Technology materials 
which it had obtained from the same public court file. 
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the amount of $10,000 with the court forthwith. Judge BabcocJc set 
a hearing for a preliminary injunction before me on August 25, 1995 
due to his being unavailable on that date. 

Judge B2d}cock ordered Defendants to deliver the infringing 
articles within their possession and control into the custody of 
RTC’s counsel. In this regard, he issued a writ of seizure and 
ordered a portion of the court file sealed until execution of the 
writ of seizure. Judge BabcocJc also granted RTC's motion for 
expedited discovery, ordering the depositions of all three 
Defendants to tedce place on August 23, 1995. 

On August 22, 1995, extensive materials, including computer 
equipment, computer software and voluminous documents were seized 
from Defendants' premises pursuant to the writ. They were placed 
in the custody of RTC's counsel who proceeded to search for 
allegedly infringing materials. . 

On August 23, 1995, Defendants filed motions for a protective 
order, for temporary stay of expedited discovery and to require 
immediate delivery of confidential, proprietary, and privileged 
documents belonging to Defendants to their counsel of record, 
Thomas B. Kelley. RTC filed an opposition to the motion for a 
stay. 

On August 24, 1995 I ordered an extension of the time for 
taking the depositions of Defendants and an extension of the 
restraining order until September 8, 1995 when the preliminary 
injunction hearing commenced. On August 25, 1995 I ordered 
Defendant's counsel or his representative be allowed to be present 
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while Plaintiff's coiinsel searched the impounded evidence. i 
further ordered any items to which Defendants' might claim 
privilege to be segregated from the materials impounded and handed 
over to the covirt. 

The preliminary injunction hearing took place before me on 
September 8, 11, and 12, 1995. At the termination thereof, I 
issued an oral ruling. I denied RTC's request for a prelimincury 
injunction euid ordered RTC to return and restore to the Defendants 
all seized materials. I ordered Defendants to maintain the status 
quo as to the possession of all copyrighted materials at issue in 
the case and restricted each of Defendants to making only fair use 
of the materials. I reseirved the right to clarify my oral order by 
way of a written opinion. This is that opinion. 

III. Preliminary Injunction. 

I have authority to issue a preliminary injunction under 
Federal Rule of Civil Procedure 65. In addition, the Copyright Act 
specifically authorizes me to grant a preliminary injunction "on 
such terms as [ I ] may deem reasonable to prevent or restrain 
infringement of a copyright." 17 U.S.C. S 502. The Colorado 
Uniform Trade Secrets Act similarly grants me the power to grant 
injunctive relief "to prevent or restrain actual or threatened 
misappropriation of a trade secret." 

A preliminary injunction is an extraordinary remedy providing 
the potential for considerable harm yet its emergency nature does 
not afford the court the usual degree of careful consideration 
afforded by the deliberative processes of a trial. As a 
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consequence, the issuance of such an injunction, like the power of 
contempt, is one which is at best used sparingly, if at all. 

Moreover, the very purpose of an injunction is to preserve the 
status quo ante . That is a rather elegant piece of Latin which 
means the last existing state of peaceable, noncontested conditions 
which preceded the pending controversy. I will not dwell on this, 
but it is helpful to observe that our legal forefathers were not 
fools; the complete phrase is status cmo ante bellum which 
literally means “the state of things before the war began." 

Given this purpose and the caution the law prescribes there 
are four basic considerations or findings which must be made before 
an injunction can issue. These same four factors likewise assist 
in determining the scope of the injunction and the conditions which 
attach to it. 

A party seeking injunctive relief must establish: 

(1) it will suffer irreparable injury unless the 
injunction issues; 

(2) the threatened injury to the movant outweighs 
whatever damage the proposed injunction may cause the 
opposing party; 

(3) the injunction would not be adverse to the public 
interest; and 

(4) substantial likelihood that the movant will 
eventually prevail on the merits. 

Walmer v. United States Dep't of Defense . 52 F.3d 851, 854 (10th 

Cir. 1995). The Tenth Circuit has adopted a modified 

interpretation of the fourth "likelihood of success" element. Id. 

"If the movant has satisfied the first three requirements for a 

preliminary injunction, the movant may establish likelihood of 
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success by showing questions going to the merits so serious, 
substantial, difficult and doubtful, as to make the issues ripe for 
litigation and deserving of more deliberative investigation." Id. 
This modified test applies, however, only where the first three 
requirements are satisfied. 

Similarly, the less rigorous test for injunctive relief 
sometimes employed in copyright cases is only applicable where the 
plaintiff has made a prima facie showing of infringement. see, 
e.g. . Financial Control Assoc»s v. Equity Builders. Inc. . 799 F. 
Supp. 1103, 1113 (D. Kan. 1992); 3 Melville B. Nimmer & David 
Nimmer, Nimmer on Copyright S 14.06[A) (1995). 

The circumstances of this case warrant consideration and 
balancing of all four factors. 

A. Substantial Likelihood of Success on the Merits. 

1. Copyright Infringement Claim. 

RTC contends it will succeed on the merits of its claims for 
copyright infringement because it owns a valid copyright and the 
copyrighted work was copied by Defendants without its 
authorization. 

To prevail in a copyright infringement action, a plaintiff 
must prove (1) ownership of a valid copyright and (2) defendant 
copied, "protected components of the copyrighted material." Gates 
Rubber Co. v. Bando Chemical Indus.. Ltd. . 9 F.3d 823, 831 (10th 
Cir. 1993) . If a certificate of registration in accordance with 17 
U.S.C. S 410(c) has been obtained, there is a presumption in favor 
of the plaintiff that a valid copyright exits. I^. at 832. The 
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defendant then has the burden of overcoming this presumption. Id . 

RTC claims it has certificates of registration for the Works, 
is their exclusive licensee and is entitled to protect them as if 
it were the original holder of the copyrights. At the outset of 
the preliminary injunction hearing. Defendants' counsel stipulated 
only for the purposes of this proceeding that the Works were 
originated by L. Ron Hubbard emd that RTC has a valid title to the 
copyright in the Works. 

Once a plaintiff shows it holds a valid copyright, it must 

then prove the defendant unlawfully appropriated some protected 

portions of the copyrighted work at issue. Id. This question 

breaks down into two separate inquiries: 

1) [W]hether the defendant, as a factual matter, copied 
portions of the plaintiff's [writings]; and 
2) whether, as a mixed issue of fact and law, 
those elements of the [writings] that have 
been copied are protected expression aind of 
such importance to the copied work that the 
appropriation is actionable. 

Id . In Gates Rubber the court noted that the inquiry does not end 
with a finding that the defendant copied the plaintiff's materials. 
"Liability for copyright infringement will only attach where 
protected elements of a copyrighted work are copied." Id. at 833. 
The Copyright Act provides: 

In no case does copyright protection for an original work 
of authorship extend to any idea, procedure, process, 
system, method of operation, concept, principle, or 
discovery, regardless of the form in which it is 
described, explained, illustrated, or embodied in such 
work. 

17 U.S.C. s 102(b). The 1976 House Report noted copyright 
protection does not preclude others from using the ideas or 
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informa'tion revealed by the aubhor's work, rather it refers only to 
the expression of the work adopted by the author. H.R. Rep. No. 
1476, 94th Cong., 2d Sess. 57 (1976), reprinted in 17 U.s.c.A S 102 
app. at 17 (1976)). 

RTC asserts Defendants themselves and through others directly 
copied the copyrighted Works. It maintains Defendants duplicated 
portions of the Advanced Technology materials onto a newsgroup^ on 
the Internet and onto a Web site,® making them accessible to 
Internet subscribers. These subscribers could then download the 
works onto their own computers and have personal copies. 

RTC additionally claims Defendants provided Amaldo Lerma with 
copies of the materials at issue. Lerma ultimately posted these 
copies onto the Internet. RTC claims the act of providing Leirma 
with the copies constitutes contributory copyright infringement. ' 

The evidence showed, however, that, apart from the Lerma 
posting, the only copying of the Works by Defendants was scanning 
them onto their computer and placing them in the private section of 
their library without making them available to the pxiblic over the 
Internet.or otherwise. Copying of this sort by Defendants falls 
within the well established limitation on the exclusive right of 
copyright ownership recognized in the Copyright Act, 17 U.S.C S 
107. 

^ A "newsgroup” is an electronic discussion group, serving as 
a bulletin board for users to post universally accessible messages, 
and to read and reply to those from others. 

® World Wide Web is a network of computers on the Internet 
that maintains documents users can read and transfer with a number 
of programs. 
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Under this limitation, "the fair use of a copyrighted work . 
. . for purposes such as criticism, comment, news reporting, 

teaching . . . scholarship, or reseeurch, is not an infringement of 

copyright." 17 U.S.C.A. S 107. The Copyright Act lists four 

•*! 

factors for consideration in determining whether a particular use 
made of a work is fair use: 

(1) the piurpose and character ' of the use, including 
whether such use is of commercial nature or is for 
nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the eunount and substantiality of the portion used in 
relation to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for 
or value of the copyrighted work. 

"Fair use" is a factual determination. Harper & Row. 
Publishers. Inc, v. Nation Enterprises . 471 U.S. 539, 549 (1985). 
Each fact must be assessed in light of the total circumstances of 
the case and then a conclusion can be made as to whether the 
doctrine applies. 

In Harper & Row . a magazine editor obtained a copy of a 
copyrighted manuscript which he knew he was not authorized to 
publish. In an attempt to get a "scoop" on the magazine that had 
the rights to publish the piece, he published excerpts from it. 
The Court found for the copyright holders, determining on a factor 
by factor basis that there was no valid fair use on the part of the 
defendant, the Court held the questioned publication's effect on 
the market is the "single most important element of fair use." 
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at 566. 

Even if, as RTC maintains, the WorJcs have not been published, 
the concerns of the Court in Harper & Row do not apply here. 
Defendants' use of the materials was not with the intention of 
depriving the planned publication of its full impact- Further, no 
evidence was presented as to the effect of the Defendants' copying 
of the HorXs upon the potential market for ttem.^ 

The evidence showed the Works are esoteric in nature and are 
delivered to certain followers by advanced Scientologists known as 
"auditors" as paurt of an elaborate system of instruction. The only 
financial harm RTC would suffer would be if followers were to 
forsake the Church's didactic methodology in favor of self 
instruction through the Works copied by Defendants. There was no 
suggestion, let alone evidence, of this potential for financial 
loss to the Church.^ 


This case is distinguishable from Bridge Publications. Inc. 
V. Vien . 827 F.Supp. 629 (S.D. Cal. 1993), appeal reinstated and 
transferred . 53 F.3d 344 (Fed. Cir. (Cal.) 1994).- The Vien court 
held there was a copyright infringement and fair use did not apply. 
In that case, as here, an affiliate of the Church sued to enjoin 
the use of copyrighted works. There, however, the defendants were 
charging for classes that used the documents as part of their 
study. Id. at 632. The court found defendamts used the materials 
for the same purposes as the holders of the copyright. Id. at 635. 
The court also found that there was a wholesale copying of the work 
and that this weighed heavily against fair use. Id. at 63 6. 
Finally, the Vien court found that because the defendant's use of 
the materials was substantially similar to that of the Church, 
there was an economic harm as demand for sale or distribution from 
the Church would diminish. Id. 


^ An argument that RTC may be harmed financially by 
Defendants’ intended criticism of the Works through copying would 
not prevail. In a similar case, the Second Circuit ruled that 
economic harm from criticism is not actionable under copyright 
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The alleged copying by the Defendants was not of a commercial 
nature. Rather, it was made for non-profit purposes to advance 
understanding of issues concerning the Church which are the subject 
of ongoing public controversy. 

RTC has not introduced the Works in their entirety into 
evidence to enable comparison of the amount and substantiality of 
the portion of the Works copied with each copyrighted work as a 
whole. Notably, however, even if a work is introduced in its 
entirety, the copying may nevertheless constitute fair use. See. 
e.g. . Sony Coro, v. Universal City Studios . 464 U.S. 417, reh'a 
denied . 465 U.S. 1112 (1984); Rotbart v. 0*Dwver Co. . 34 U.S.P.Q. 
2d 1085 (S.D.N.y. 1985). 

Defendants maintain and the evidence does not refute that the 
Lerma postings to the Internet were made in the context of ongoing 
dialogue in the particular newsgroup to which they were posted, 
they form part of the topical debate concerning whether the Works 
are of substance or are perpetuated as part of systemic mind 
control. 

No evidence was introduced showing a likelihood that a 
follower of the Church would consider the postings by Lerma as a 
market substitute for the Works. Nor did the evidence show that 
the postings were of a commercial nature or had any effect on the 
potential market for the works. As such, the postings may well be 
considered as having been made for the purposes of criticism, 

laws. New Era Publications Int»l v. Car ol Publishing Group. 904 
F.2d 152, 160 (2nd Cir.), cert, denied . 498 U.S. 921 (1990). 
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comment or research falling within the fair use doctrine- 

At this preliminary stage of proceedings, I find RTC has not 
shown a substantial likelihood of success on the merits of its 
copyright claim. 

2. Misappropriation of Trade Secrets Claim. 

RTC claims Defendants have misappropriated its trade secrets 
by acquiring, disclosing and using portions of the Works without 
authorization. Such claim is governed by the Colorado Uniform 
Trade Secrets Act and is not preempted by federal copyright 
statutes. See Gates Rubber . 9 F.3d at 846-47. 

Colorado defines trade secrets as: 

[TJhe whole or any portion or phase of any scientific or 
technical information, design, process, procedure, 

— formula, improvement, confidential business or financial 
information, listing of names, addresses, or telephone 
numbers, or other information relating to any business or 
profession, which is secret and of value. To be a "trade 
secret" the owner thereof must have taken measures to 
prevent the secret from becoming available to persons 
other than those selected by the owner to have access 
thereto for limited purposes. 

Colo. Rev. Stat. § 7-74-102(4) (1986). 

What constitutes a trade secret is a question of fact for the 

trial court. Gates Rubber . 9 F.3d at 848. Colorado courts apply 

a number of factors in determining whether a trade secret exists. 

They include: 

1) the extent to which the information is known outside 
the business; 

2) the extent to which it is known to those inside the 
business, i.e., by the employees; 

3) the precautions taken by the holder of the trade 
secret to guard the secrecy of the information; 
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4) the savings effected and the value to the holder in 
having the information as against competitors; 

5) the amount of effort or money expended in obtaining 
and developing the information; and 

6) the amount of time and expensfe it would take for 
others to acquire and duplicate the information. 

Colorado Supply co. . Inc, v. Stewart . 797 P.2d 1303, 1306 

(Colo.App. 1990), cert, denied . Oct. 7, 1991. 

Despite RTC and the Church’s elaborate and ardent measures to 

maintain the secrecy of the Works; they have come into the public 

I 

domain by nvimerous means. RTC’s assertion that the only way in 
which the materials have escaped its control was through two thefts 
in Denmark and England was not supported by the evidence. A former 
senior Scientology official testified to ongoing difficulties the 
Church incurred in keeping the Works secret, including members 
losing materials in their possession. The evidence also showed 
portions of the Works have been made available on the Internet 
through persons other than Lerma, with the potential for 
downloading by countless users. 

The Works posted by Lerma were publicly available as part of 
an unsealed public court record in the Central District of 
California in Church of Scientology International v. Fishman . No. 
CV 91-6426 HLH (Tx) , C.D. Cal. Wollersheim testified copies of the 
Works in his possession were sent to him by an attorney 
representing defendants in that case for whom he had provided 
consulting services. 

In August 1995, reporters of the Washington Post obtained 
copies of the Works from the unsealed Fishman file. The 
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newspaper's publication of portions of the materials prompted RTC 
to request injunctive relief in Religious Technology center v. 
Lerma » Civil Action No. 95-1107-A (E.D. Va.). On August 30, 1995, 
that court found the materials had escaped into the public domain 
and onto the Internet and that Lerma was not their only source on 
the Internet. Id. . slip op. at 14-15 (E.D. Va. Aug. 30, 1995). 
The court concluded RTC could not establish for the purpose of the 
preliminary injunction motion that the documents were "not 
generally )cnown*' as required by the Virginia statute. 

In the course of the hearing before me, RTC changed its 
position with regard to what materials constitute the purported 
trade secrets. At the outset, RTC maintained the entire Works were 
trade secrets. After evidence was heard indicating that the Works 
were in the public domain, RTC claimed that only portions of the 
Works, rather than the whole were secret. RTC's ambivalence and 
admission as to the non-secret natxare of certain portions of the 
Works casts some doubt casts on the secret status of Works as a 
whole. 

The evidence showed the Works are widely known outside of the 
Church through multiple sources. As such, they are not secret 
within the meaning of the Colorado statute and RTC has not shown a 
substantial likelihood of success on the merits of its trade 
secrets claim. 

B. Irreparable harm.. 

I do not find RTC will suffer irreparable harm if the broad 
injunction sought is not granted. There has been no showing that 
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RTC has lost nor will lose competitive advantage through 
Defendants’ fair use of the Works, nor that such use has been for 
commercial purpose. 

RTC claims use of the materials impedes its right to exercise 
its religious belief that the materials must be kept secret. I am 
not persuaded that a denial of the injunction sought will deprive 
followers of the Church of their freedom to exercise their 
religious beliefs. RTC effectively requests that I advance its 
religion at the expense of Defend 2 uits' lawful rights to use the 
materials for the purposes of criticism and research. The United 
States Constitution, common law and the Copyright Act preclude me 
from doing so. 

C. _ Balancing of Hardships. 

The evidence does not reflect that the threatened injury to 
RTC outweighs the damage the broad injunction sought may cause the 
Defendants. Such relief would effectively pull the plug on 
Defendants’ electronic library, infringe not only on their rights 
of criticism and research but be the death knell of FACTNET. Any 
threatened injury to RTC is outweighed by this potentially 
devastating hardship to Defendants. 

D. Public Interest. 

Public interest lies with the free exchange of dialogue on 
matters of public concern. The injunction sought would silence the 
Defendants as participants in an ongoing debate involving matters 
of significant public controversy. Relief of this kind does not 
serve the public interest. 
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IV. cgnglagjgniL 

Having weighed all the relevant factors, I conclude RTC has 
not shown a siibstantial likelihood of success on the merits and the 
balance of harms weighs in favor of Defendants. Accordingly, 

IT IS ORDERED THAT Plaintiff's motion for preliminary injunction is 
DENIED; 

IT IS FURTHER ORDERED THAT Plaintiff is to return and restore to 
Defendants immediately and at Plaintiff's expense all seized 
materials in the condition they were when taken and to the precise 
places from which they were taken; 

IT IS FURTHER ORDERED THAT Defendants are to maintain the status 
quo as to their possession of all copyrighted materials at issue in 
this case and are restricted to making only fair use thereof. 
Defendants are prohibited from making 2my additional copies of the 
materials or transferring them in emy manner or publicizing them 
other than in the context of fair use. 

Dated this 15th day of September, 1995 at Denver, Colorado. 
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LKlStJR?, 

Plaintiff Church of Sciontolo^ Xntamationai (^CSI«) 

brought this action to racovar for ^aaagea allagedly aufferad 

* 

frosi the publication of .fala® and dafanatory ttataoanta 
concaming csi in tha cover etory of the Kay 6, 1591 iesue of 
liaa aagazint. D^fandants Tiaa Varner, inc., Tiaa inc. Magazine 
Conpany, ar^d J^ichard Bahar (collectively nova this Court 

for suassary judgaent, pursuant to Federal Kule of civil Proced^ure 
5$, on the grounds that they lacked actual nalica in publishing 
the article about CSI_, an adaitted public figure, saf 
Plaintiff’s Peaponse to Defendants* first Set of Reguests for 
Adaifsion to Plaintiff. _ror the reasons stat^ below, 
defendants' EOtion is granted in part and denied in part. 

DISCUS8ZOH 

- "Suaamry judgment is proper only if, viewing all evidence in 
the light aost favorable to the noraovinc party, there is no 
genuine issue of material fact" as to an essential, element of a 
claim, put try, v. Caneral Signal Coro^. Ho. 9S-7135, 1995 WL 
628t>5§, at *3 (2d Cir. Oct. 26, 1995). A public figure suing for 
libul most prove, as one of the essential elements of the claim, 
that the defendant published the material with actual malice, 
i.a., actual knowledge of its falsity or with serious subjective 
doubts as to its truth. ^ Ktv Vork tI b ss Oo. . Mwaul U ^ > 57« 
U.S. 254/ 279-80 (1964) » ?iX, VThOTgaafl^ 290 U.S. 727, 

731-32 (1968). The Pirst Amendment further requires that the 
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plaintiff prove actual aalice vith clear and convincing evidence 
5^ iiL. Tiierefore, "there is no genuine issue i/ the evidence 
presented in the opposing afridavits i« of insufficient caliber 
or quantity to allov a rational finder of fact to find actual 
Bailee by clear and convincing evidence." AndanftQn v. 

Lgl?2?Yt Xnffr/ 477 7.S. 242, 254 (ISSC). 

Although a defendant’s state of Bind is at issue in a libel 
case covered by KevJfork Ylgae. that fact alone cannot preclude 
suBBiarY judgaent, for First Aaendaant pro taction cannot be 
emasculated by unvillingness on the part of a court to grant 
•umaary judgment vhere "affirmative evidence of the defendant’s 
state of mind" is lacking. A libel suit cannot be allcved to get 
to the jury, at enormous expense to the defendant, based on sere 
assertions of malice by the plaintiff. St, gurin v. virgin 

islands Daily Neve, Tnc.. 2l ?.3d 1309, 131S (3d Cir. 1994) 
("Summary judgment for the publisher is quite often appropriate 
because of the difficulty a public official has in shoving 
’actual malice.’"). Indeed, vithout judicious use of aummary 
judgment to dispose of libel suits, "the threat of being put to 
the defe«®® oi a lawsuit . . ♦ ss^y be as chilling to the exercise 
of FiJfflt Amendment freedoae as fear of the outcome of the lawsuit 
itself." Ittttuno AG. V. Moor-Jankowglsiy 74 X.Y.Sd 548, 561, 549 
H.E.ld 129, 135, 549 >«.Y.S.2d 938, 944 (1989) (internal quotation 
aarkn omitted), vacated . 497 t.S. 1021 (1990), 77 

K.Y.2d 235, 567 K.E-ld 1270, 566 N.f.S.2d 906 (1991), 

500 D.S. 954 (1991). Because the freedoms guaranteed by 
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th« of roli^ioug faitii, and in 

^at of political beiitf, sharp differwcae 
both fields tho of one ndji 

^y a«aa th« rankojt orror to his naighbor. 

To porauado others to his own point of viav/ 
th^ tA W€ 3diov^ at tiaa*/ roegjrt* to 

s^caggaratioh/ to vilification of ttsn who hav« 
baan, or are, proainant in ohurch or state, 
and 4van to falaa atateaent. But the people 
of thi» nation have ordainad in the light of 
history, that, in ipita of tht probability of 
excesses and abuiss, these liberties are, in 
the-long view, essential to enlightened 
opinion and right conduct on the part of the 
citirone of a deaocraoy.** 


Idju at 271 (quoting Cantwell .Connecticut . 310 U.S. 2^6, 310 
(1940)). Because sharp disagreseent is essential to robust 


debate about important_is8ues, ’’[ajotual saiice under the Nev 
York Tines standard Should not be confused with the concept of 
salice as an evil intent or a cotive arisLng frca spite or ill 
vill." Masaon v . NOV Yorker Magazine. Inc,.,, 501 U.S. 496, 510 
(1991). The speaker's belief in his statenenta, even his 
exaggerations, enhances, rather than diainiahes, the likelihood 
that they are protected fron libel attack by the First Aaandaent. 
Only where the speaker hlcsalf lacks this conviction, where the 
speaker entertains serious doubt as to the veraoity of his 
dtateeenti, is the false atatenont actionable. ^ S t . i^an t> 


390 U.8. at 731. 

AS s tlvrsjhold matter, then, the court ooneliars plaintifi’e 
assertion* that Behar, after juhllehin? an artiola in £flsl!*4 


critical of the church, 


targeted the church with a fixed vi^ of 

aa a ’destructive cult. ’ in article 

years, through the ©ehar 

in the May 6, issi issue of Iii5S» benar 
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not 



th% nrat Ajn^ndaent ar« to ena 
litigation, i* vigorous, the eubjectiv* 
liability cannot estate a bar to sunaar; 
tuitsj ^ Melee ^- 


ensure that debato. 


Vis un«upportable)Indead, thi* court find* 
little to diitinguish silence enforced by oppressive litigation 
tro* "silence coerced by law •- the arguaent of force in its 
worst form*" Ktltnev v. Caljfei^^jn, 274 U.S, 357, 375-76 (1927) 
(Brondeis, J., concurring). 

In addition, the court aust "consider this case against the 
background of a profound national ccoaitnent to the principle 
that debate on public issues should be uninhibited, robust, 
vide-open, and that it say veil include vehement, caustic, and 
ftoaetlaes unpleasantly sharp attac3cs.'’ York 'Tires Co, . 37 6 

U.S. at 270, As quoted in Kev York . Tinea , 


' In this toapect, the Court notes that both debate and 
litigation have been vigorous in the case at bar, csi published 
an 80 -page rebuttal to the Tine article/ which it distributed to 
church aeabers, business leadars/ and political figures* S£± 
Hcaorandua of law in Support of Defendants* Motion for si^ary 

at 3. in addition, CSI published a 
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^ocus —. gaUitring negative 


Plaintiff »s Ktaorandua of Lav in oppoaition to Dafandants’ Motion 
for Suwaary Judgaant at 2» as noted, aalice in the sense of 
hatred or ili-vill-is often"indicative of lack "of the actual 
Bailee required under yevg.. York and therefore vould tend to 

underline, not support, plaintiff »s case. In addition, ’‘reckleag 
conduct is not aeasured hy whether a reasonably prudent nan vouid 
have published, or would have investigated before p'oblishinq.*' 
5ij_Aaani, 390 n.s. at 731 , Kovever, the coablnation of 
inadoejuate investigation'with bias on.the part of the publisher 
can give rise to an inferanca of actual nalice. See Karte-H^nka 
C cs:;^unlCA.t lQna^ Inc. v ..Connaughton. 4$1 U,S. 637, 632 (198$). 
With a ahovlng of tn extrese departure froa standard 
inveetigative techniques, bias of the reporter beccnes relevant 
to explain this extreme departure ae acre than sore oarelessness 

_ rather as purposeful avoidance of the tmith. Plaintiff 

thorefere devotes much of its opposition to the notion to 
attempting to demonstrate Sehar's predetermined bias towara the 
chatoh. Bowtver, plaijxtiif hie Ullad te danonatrsta th« 
correlative clrcua.taflce of ioedequate iBVeatljation to Bake Ita 
evidence of Bias probative of aetuel Bailee, rathar than 
probative Of lack thereof, without a abowing of Inadequate 
investigation, bias »erely conflms the iubUsher-e flrBlrl»eW 










btXief in th« allegedly dfifaaatory 

With th«s« principles in aind, the court consider* each 
Allegedly lihelcus stataaent individually to detarttina whether a 
rational finder of fact could find actual aalics by clear and 
convincing evidence, g^ee Tavoulareas v. Plrc . 817 F,2d 7«2, 794 
(D.C. Cir.) f en banc ) ("{D]efamation plaintiffs cannot show 
actual Bailee in the ahetractr they au»t deaenstrate actual 
aalica in eeni unetion with a false defaaatory stattaent." 
<eaphA*ifl in original)), cert, denied . 484 U.S. 870 (1937). 


A. statement s Set Forth at f 40 

Paragraph 40 of the complaint sets forth, several sts^tements' 
alleged to be false and defamatory, (The text of the sentences 
05 they appear in the article is set forth below; the portlona 
quoted in the complaint are xuiderlinad,) 

1. "In reality t.bp gpurch is a hugely 
profitable global racket that su^viveg bv 

and critics in a .aafihc 

llXfc.ttgnntr*" 

2. "Says Cynthia Kiseer, the (Cult 

Awarenessj network’s Chicago-based executive 
director: ' soientolo gv-is crulte llkelv tbfl 

most ruthlaas, the moat claasicallv 
ter-rorlptic . the most litigious and the most 
lucrative cult the country seen. No 

cult extracts more money from its members.'" 

3. " Those who eriticize the c.hursh..tr 
journalists, doctors. lawyers and ev.ail.iU-dfigA 
y often find theaselveg engulfed in 

litigation, stalked by private eyes, 

fo^ fictional crimes, beaten UP or threatflUfi^ 

With 

1. Mafia^tdks TntimidatioP 
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Tint t.lied on ,om:o.a a* tho boats .'or it. ballsf thot 
"th« cbnrch . . . soivivs, by intibidotin, baabors and critis, in 

a Morla-iiHa aaanar." s,na eC tjnsa souroas u ___ 

^itat a reasonai>Ao jusy could £roa Tiaft'a 

r*liano« or. Ohoa iwoviad^e of faiaity or autojactiva doubt aa to 


veracity. ^ Aaants 3S0.u.s. at 732/ fijLb ii*. {’'Profiaaions 
of gocd faitii vill be unlikaly to prova pcrsuacivOy for cxaapla, 
whara a story i* fabricated by the defaadant, ia the product of 
his isagihaticn, or is based vhoily on an Unverified anor.yaoue 
talapbone call.”) , Corpare Harte»»TTank3 . 4S1 U.$. at 6S1 ("The. 
hesitant; inaudible; and sonetiaea unresponsive and inprobable 
tone of-Thompson's ansvers to various leading questions raiae 
obvious doubts about her veracity."). On the contrary, Behar 
relied on affidavits fron forser higfa-ranicinc Scientologiata, 
newspaper and periodical articles, interviews and personal 
experience, and published court opinions, often issued after the 
benefit of adversarial presentation of testiaony, which supported 
his professed belief that csi intimidated critics and Renters, 
Affidavit of Richard Behar (”B6har Aff.”) 51 2S-61. The 
court find* that based or. this evidence, no reaaonabis jury could 
find that CSI had proven by clear and convincing evidence that 
Tima either )tnew or enoartained serious dcubto that tho gtateKent 


was false. 

2. ]4, jf|t i^uth leaa. ciaseically-Targgris^ i- g - Q ^ 

<Shis atatemont appeared in the article in the fora of a 
quotaticn from CyntM« «.»■«- ex.=utiv. dlr.«=r „ th. 
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».twor>:. -a.p.titlon of «r.ot*ar-o vordo do.a not 
reloase on. of rs.ponoibility if th. tao« that th. 

votdB are falsa or IniarMtly iaprobabla, or thar. art obvious 
r«as«na to douht varacity of th« person ^ofcad or tha 
accuracy of Ms reports." figldvattr y. gm^burc. 4 i 4 r. 2 d 324, 
357 (2d Cir, 196d) , cart. den^Q^, 39 ^ n.S. 1049 (1970) . _ B*««d on 
the jB 4 terial supporting Behar ‘5 atatenant regarding Kafin-liJca 
intimidation, ssji Behar Aff. If 2e-61; see al$fl id. ff 62 - 57 , 
s^har’fi repetition of Kisstr»» atAtaaent vae not done with 
kr.owladge tnat tie stateaent vas false or inherently iaprcbahla. 
Nor 2 ira there obvious raasons to doubt Kisser’s veracity. There 
is no doubt that har-Vievs are deeply opposed to-CSI'a views, and 
each likely regards the other’s conduct as reprshensibla if not 
criminal, ?ee ramy Aff, 5 as, but such sharp diaagreanent and 
Kisser’s obvious- antagonistic relationship with Scientology does 
net amount to an obvious raason to doubt her veracity. On the 
contrary, as executive director Of an organization dedicated to 
studying so**callad cults, her judgsent as to CSI’s mthlssaness 
and terroristic practices likely carried credance with Behar. 
gQ^ id, f 52. Tha Court therefore finds that a reasonable jury 
could not find that plaintiff had demonstrated actual malice on 
the part of Tia« in publishing this statement by clear and 
convincing evidence. 

3. , 7 ^^irT.aiistS r Poctora ■ Lawers.. an.4 J I i T^g^.g Beaten aai 

gr with peath 

in Xiaht of Bo&it'a balUf* regir^lng bis own exp.tUnc.* 
vitb £oi«>tolow, bb. bar*.«n-.b of P.ul.tt. «=P.r SV 
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s=i««l=gy.. Gu.rdi«.. disbanded), and 

tb. other »ou«« r«ii.d on by aahar, S«har Adf. „ s 5 - 93 , 
the court finds no 4Vid«nc« that Bahar aad« tht stataaent 
rtcjatding :jQumali*t« with act.uai Maiica. Siailarly, there are 
not "obvious reasons to doubt" Behax'a sources for hie statement 
regarding doctors, iowyors, and judges. See St. Aaant . 300 u.s. 
at 732. .Although Behar does not have convincing evidence to linx 
CSX vith many of tie strange incidents befalling th^ae groupa ©f 
p*opi« in conflict, vith Scientology, that fact alone does not 
siiiow a x»<a4*®nabi» jury to conclude that Behar entortainoU douhte 
ee to the veracity of his statenent that these incidents are 
XlnXed to CSt. Cospagg id. at 732 (good faith unliXaly where 
fttory iu fabricated by defendant, based on his inagination, or — 
based on unverified anonynoua telephone call). Therefore, the 
Court finds that nc reasonable jury could find by clear and 

convincing ovid^noc that Tiaa publiah«<2 the al;wy« statsmer.t With 

actual malice. 


B. 


p.t.i<teta6nts Set Forth at < .54 

C5I challenges th* following as falao dershatvryi 

"THE LOTTICSIS XfiST THEIK SON, Noah, who 
iunped from a Kahhattan hotel clutching $171, 
virtually the only money he had not yet 
turned over to Scientology. His parents 
blame the church end would llj^e to sue but 
are frightened by the organization’s 
reputation for ruthlessness. 


"Sis death inspired bis father Edward, a 
Dhvsician, to start hia own investigation of 
the church. ’Ve thought Scientology was 
floaething like Dale Carnegie,' Lottlex says. 
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S«v tJvo'thi 2 »*■• aanipuiaticBs. 


,t i*'?- ^*0= "«»'>■» Cnlands 

? kZ, 5fi«©=p«liacJ 

a bduqu^ or riover« at LottiaJc’s fvmaral. 

S^iantoiogy staff meabars bativered to 

MCV up« ^ 


Th« priaary aourcas rsliad on by Be2iar for t^ 4 «a« etatsaenta 
art tha parants of Notb LotilcX* Tba LotticJcs affirmed tha 
accuracy of each etateaent in the article* See ?6ply Memcrandua 
of l.av in Further Support of Dafendants ‘ Motion for Summary 
Judgment ("D«f.‘s Saply**) at 12 , Furtheraore, the Lotticka are 
not obviouely lacking in credibility, and the statamanta are not 
inherently iaprobahle. Keverthelaae, Smhar scads a thorough 
investigation of this aapact of his article by diacusaing it with 
various paroona who knew Noah. Although Pehar can fcs criticized 
for not intarviawing Frsd haaona, an active ScientolOgiflt, 
asserted Scientology staff aosiber/ and former rcoiznata of Noah 
.TyOtticJc, this oaisiion is not such that it sight raise an 
inference of puf^poseful avoidance of tha truth. Pfju » 

491 U,S. at «82 ('’C^Jhila denials coning frea Connaughten's 
supporters sight be explained as activated by a desire to assist 
Connaughton, a denial cosir.g froa [the uninterviewed] Stephens 
would quicJay put an end to the etory.”). Any information to be 
gleaned from Leaona sight be expected to be slffiiler to, though 
less authoritative than, inforsation that sight be obtained from 
Uie direotoi^ of tne Solentology 0 l«»otic«^CeT.tar, whoa Behar 

twice attempted to contact. 5 ^ sehar Aff. f 106 . in 
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besides ni^or eais.icna in invas^gction, frca which no infar.nc. 
of purposeful avoidance of tha truth could raasorahly ba drawn, 
(even ccabined with Behar'a alleged bias, SMA aupra l csi has not 
produced evidence such that a reasonable jury could find by clear 
and convincing evidence that Beher published the atatenenta with 
actual malice. On the contrary, ae reflected in Behar’a notes 
ICrco one or hia conversations with the LotticXa, it appears that 
Noah had epent the money to which he had access, that Dr. Lottici'C 
had concluded that Scientology therapies were manipulations, and 
tljat no Scientology staff ftembers attanded the funeral.^ seg 
Affidavit of Jonathan W. Lubell, E»g., at Ex. 41, Therefore, the 
Court finds that no reasonable jiiry could find by clear and 
convincing evidence that Tire published the above statement with 
actual malice. 


C. statements Set Torth at-S-45 

Of the statements cat forth at paragraph 45 of the 
complaint, pursuant to this Court's ruling of Nevamber 23, l$S2, 


only the following remains at issuet 

"Scientology denies any tie to the Fishman 
Scam, a olala stro.ngly dieputed by both 
Fishman and his longtime psychiatrist, 

Geertz, a prominent Florida hypnot-st. Bciu. 
men claim wat when arrested, Fistoan 
ordered by the church to Jdll f 
do an *EOc, ’ or end of cycle, which is church 

jargon for suicide." 


2 Although CSX asserte that 
ilva contact** tt* SeUntolw entar. 
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B«har ralidd on $tAV«n Fisbssan, Dva <?aart2, Fishnan's 
)larc KuriX/ Fishaan^s fonsas ceunael, Vicki 
AZftwran, c foracr Scientologist, and Robert Donde-g, the 

assistant Cnitad Stats* Attomay vho proa«cut»d rishaan for stock 
fraud* Aitbougii Fia ha a n in aany toojjaat.s ia not bighly oredifcla, 
based on tbe corroboration of aspects of bis claixs by otbsr 
sourcas, this court finds-tiiat his clala* ars not obviously 
incrtdibl*. £1^ S^i -teAnt/ 390 U.s. at 723 Jgood faith unliksly 
vhsr* unverifiad ralianca on obviously i*narftdibl« source), 
Spsoificadly, Behar relied on fieartt's evaluation of Fisbaan'* 
clalas/ Vicki Ainaran's corroboration of Ftshaan and Geertt’s 
claiaa regarding the length of Fishaan's involveaent with the 
church, tiie depth of knowledge of Scientology that Fishran 
deaonatrated/ and the correfeoratien of certain olain* by Robert 
Dondexo* The fact that Dcr.dero did not. believe Fishaan's Clairs 
does not undaraine Behar's belief because Dondero was at the tise 
prosecuting risiuMn, «nrt that oroeacution would be undersined by 
accepting Fishaan's account of Scientology's involveaent with 
Pisbaan. cf. Karte-Han)c3 . 491 U.S. at 682 (denials coming froa 
interested witnesees would not causa reporter to question 
veracity of allegationa). Therefore, the Court finds that no 
reasonable jury could find by clear and convincing evidence that 
Time published the above statement with actual malice. 

0 , so^.Torth in . ^ £2 

Of the stateaenta set forth at paragraph 52 of the 


Id 









coaplaiht; puir*UAXit tc this Court'* ruling oi NovArb^r 23/ 1992, 
only th# folloving rariins at iaau*: 

"One source funds for the 
Angelea^bafled church is the notorious/ s«if- 
rs^latad stocx exchange in Vancouver, 

capital of the world." 

The coxurt finds that a reasonable jury could find by clear 
and convincing evidence that Tine publiehed' the above itoteneht 
with actual nalice. 
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COMCtWJOM 


Tor the r«adc>n3 stated ahcy*, derendarita» aotion for sugary 
judgaent is HSRXSY DSKI2D as to the stateaent sat forth at 
paragraph 52 of tha complaint/ and EERS:bv CmIANTED as to all other 
stataaents. 

»o oacwuw - - 

1 York 



1995 











